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Presidential Documents

Title 3—

The President

Billing code 5001-10-M

Presidential Determination No. 2001-07 of December 19, 2000

Presidential Certification To Waive Application of Restric-
tions on Assistance to the Government of Serbia and the
Government of Montenegro

Memorandum for the Secretary of Defense [and] the Secretary of the
Treasury

Pursuant to the authority vested in me by the laws of the United States,
including section 1511 of the National Defense Authorization Act for Fiscal
Year 1994 (Public Law 103-160), I hereby certify to the Congress that I
have determined that the waiver of the application of subsections 1511(b)
and (c) of Public Law 103—160 is necessary to achieve a negotiated settlement
of the conflict in Bosnia-Herzegovina that is acceptable to the parties, to
the extent that such provisions apply to the furnishing of assistance to
the Government of Serbia and to the support of assistance from international
financial institutions to the Government of Serbia and the Government of
Montenegro.

Therefore, I hereby waive the application of these provisions with respect
to such assistance and support.

The Secretary of Defense is authorized and directed to transmit a copy
of this determination to the Congress and arrange for its publication in
the Federal Register.

THE WHITE HOUSE,
Washington, December 19, 2000.
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[FR Doc. 01-311
Filed 1-4-01; 8:45 am]
Billing code 5001-10-M

Memorandum of Justification for Presidential Certification Regarding the
Waiver of Subsections 1511(b) and (c) of Public Law 103-160

Section 1511 of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160) (hereinafter “section 1511’°) was enacted into
law in 1993 in the midst of the crisis in Bosnia and Herzegovina as the
international community sought to put an end to years of conflict. Section
1511 provides in relevant part that “[nJo funds appropriated or otherwise
made available by law may be obligated or expended on behalf of the
Government of Serbia” and that “[t]he Secretary of the Treasury shall instruct
the United States executive director of each international financial institution
to use the voice and vote of the United States to oppose any assistance
from that institution to the Government of Serbia or the Government of
Montenegro, except for basic human needs.” These restrictions may be
waived or modified, however, upon certification by the President that the
waiver or modification “is necessary . . . to meet emergency humanitarian
needs, or . . . to achieve a negotiated settlement of the conflict in Bosnia-
Herzegovina that is acceptable to the parties.” This authority was exercised
in February 1999 by the President to waive bilateral assistance restrictions
with respect to the Government of Montenegro.

In light of the recent dramatic democratic transformation that has taken
place in Serbia, we believe that it is important to exempt the Government
of Serbia from the bilateral and multilateral assistance restrictions contained
in section 1511 and the government of Montenegro from the provision’s
multilateral restrictions. Bilateral assistance from the United States and sup-
port for assistance in the International Financial Institutions (IFIs) are both
critical to the consolidation of the fledgling Kostunica government. The
United States must put itself in a position to voice its support of loans
to the Governments of Serbia and Montenegro in the context of the FRY
becoming a member in the IFIs. The first such provision of assistance—
a loan of roughly $150 million under the IMF’s post-conflict assistance
policy to help the FRY clear its arrears at the IMF—will be voted upon
as soon as December 20 together with a vote on FRY membership in that
organization.

The election of Mr. Kostunica to the FRY Presidency could herald a new
period of peaceful democratic development in the region. President Kostunica
has made clear that he will work toward the full implementation of the
Dayton Accords and work constructively on a variety of other issues related
to the stability of the region. United States bilateral assistance as well
as support for IFI assistance will help ensure the consolidation of power
made by the Kostunica government. Such assistance will help prevent pro-
Milosevic forces from regaining power in the FRY and resuming their obstruc-
tionist tactics and allow President Kostunica to continue to work towards
peace and stability in the region. Therefore, waiver of application of the
restrictions contained in subsections 1511(b) and (c) of Public Law 103—
160, with respect to the Governments of Serbia and Montenegro, is warranted.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 302
[Docket No. 00-085-1]

District of Columbia; Movement of
Plants and Plant Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are establishing
regulations concerning the application
for and issuance of certificates for the
interstate movement of plants and plant
products from the District of Columbia.
The certificates will address the plant
health status of plants and plant
products moving interstate from the
District of Columbia. This action will
facilitate the interstate movement of
plants and plant products from the
District of Columbia.

DATES: This interim rule is effective
January 5, 2001. We invite you to
comment on this docket. We will
consider all comments that we receive
by March 6, 2001.

ADDRESSES: Please send your comment
and three copies to: Docket No. 00-085—
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238. Please state that your
comment refers to Docket No. 00-085—
1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to

help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
Jonathan Jones, Operations Officer,
Invasive Species and Pest Management,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737; (301) 734—8247.
SUPPLEMENTARY INFORMATION:

Background

Until 1992, 7 CFR part 302 contained
regulations governing the movement of
plants and plant parts into and from the
District of Columbia (referred to below
as the District). The former regulations
in part 302 contained a requirement that
no nursery stock or herbaceous
perennial plants, bulbs, or roots could
be moved interstate from the District
unless a certificate or permit was issued
by the Animal and Plant Health
Inspection Service (APHIS) stating that
the plant or plant product was free from
dangerous plant pests. This requirement
was necessary because most States, and
some Federal regulations, required that
certain plants and plant products
moving interstate be accompanied by a
plant health certificate issued by the
plant protection service of the
originating State. Since the District has
no official plant protection service,
APHIS provides the District with plant
health services, including inspecting
and documenting the plant health status
of plants and plant products being
moved from the District.

In removing part 302, APHIS stated
that it would continue to provide
inspection and documentation services
for plants and plant products moving
from the District when inspection or
documentation is required by Federal
laws or regulations, or, when applicable,
by the laws or regulations of countries
that receive plants or plant products
from the District.

This rule clarifies that, when
inspection and documentation are
requested for plants or plant products to
be moved interstate from the District,
the U.S. Department of Agriculture will
provide those services. This rule will
tell how to apply for inspection and

obtain documentation for the interstate
movement of plants and plant products
from the District. A District of Columbia
Plant Health Certificate is the form used
to certify the plant pest status of plants
or plant parts moving interstate from the
District.

District of Columbia Plant Health
Certificates are valid only for certifying
plants moving interstate within the
United States. Persons in the District of
Columbia who require certification of
plants intended for export to a foreign
country need to obtain a Federal
phytosanitary certificate under 7 CFR
part 353. Persons interested in obtaining
certification should contact the Plant
Protection and Quarantine office at the
Port of Baltimore, 2200 Broening
Highway, Suite 140, Baltimore, MD
21224-6623; phone: (410) 631-0075;
fax: (410) 631—-0083; or visit the APHIS
web site at http://www.aphis.usda.gov/
ppq/exports.

This rule also includes definitions for
“inspector,” “interstate,”” and “‘State”.
We define an “inspector” as any
employee of the Animal and Plant
Health Inspection Service or other
person authorized by the Administrator
to inspect and certify the plant health
status of plants and products under 7
CFR part 302. The term “interstate”
means from any State into or through
any other State. The term ““State” means
the District of Columbia, Puerto Rico,
the Northern Mariana Islands, or any
State, territory, or possession of the
United States.

Immediate Action

Immediate action is necessary to
facilitate the interstate movement of
plants and plant products from the
District of Columbia during the fall
shipping season. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for comment are contrary to
the public interest and that there is good
cause under 5 U.S.C. 553 to make this
action effective less than 30 days after
publication.

We will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.
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Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This interim rule provides that, the
Animal and Plant Health Inspection
Service will provide inspection and
documentation services for plants or
plant products moving interstate from
the District of Columbia when
inspection or documentation is required
by Federal or State laws or regulations.

This rule simply puts into the
regulations a process for inspecting and
documenting plants and plant products
that has been in effect for many years.
Inspection and documentation are
provided at no cost to applicants, and
few, if any, entities, aside from the
National Arboretum, regularly move
plants and plant products interstate
from the District of Columbia.

This rule will benefit the National
Arboretum and others in the District
who move plants and plant products
interstate.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection and recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 0579-0166 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Docket No. 00-085-1,
Regulatory Analysis and Development,
PPD, APHIS, suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238, and (2) Clearance Officer, OCIO,
USDA, room 404-W, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. Please state that
your comments refer to Docket No. 00—
085-1 and send your comments within
60 days of publication of this rule.

This interim rule provides that when
inspection or documentation is required
by Federal or State laws or regulations,
any plants and plant products moving
interstate from the District of Columbia
may be inspected for plant pests and
their plant health status certified by a
U.S. Department of Agriculture
inspector prior to the interstate
movement.

We are soliciting comments from the
public concerning information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.2 hours per
response.

Respondents: Plant producers and
shippers.

Estimated annual number of
respondents: 4.

Estimated annual number of
responses per respondent: 50.

Estimated annual number of
responses: 200.

Estimated total annual burden on
respondents: 40 hours.

Copies of this information collection
can be obtained from: Ms. Laura Cahall,
APHIS’ Information Collection
Coordinator, at (301) 734-5360.

List of Subjects in 7 CFR Part 302

Agricultural commodities, Plant
diseases, Plant pests, Plants
(Agriculture), Quarantine,
Transportation.

Accordingly, we are amending title 7,
chapter III, by adding a new part 302 to
read as follows:

PART 302—DISTRICT OF COLUMBIA;
MOVEMENT OF PLANTS AND PLANT
PRODUCTS

Sec.

302.1 Definitions.

302.2 Movement of plants and plant
products.

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

§302.1 Definitions.

Inspector. Any employee of the
Animal and Plant Health Inspection
Service or other person authorized by
the Administrator to inspect and certify
the plant health status of plants and
products under this part.

Interstate. From any State into or
through any other State.

State. The District of Columbia,
Puerto Rico, the Northern Mariana
Islands, or any State, territory, or
possession of the United States.

§302.2 Movement of plants and plant
products.

Inspection or documentation of the
plant health status of plants or plant
products to be moved interstate from the
District of Columbia may be obtained by
contacting Plant Protection and
Quarantine, APHIS, Port of Baltimore,
2200 Broening Highway, Suite 140,
Baltimore, MD 21224-6623; phone:
(410) 631-0075; fax: (410) 631-0083.

(Approved by the Office of Management and
Budget under control number 0579-0166)

Done in Washington, DC, this 27th day of
December 2000.
Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-241 Filed 1-4-01; 8:45 am]
BILLING CODE 3410-34-U
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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 212
[INS No. 2020-99]

RIN 1115-AF81

Update of the List of Countries Whose
Citizens or Nationals Are Ineligible for
Transit Without Visa (TWQV) Privileges
to the United States Under the TWOV
Program

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The Transit Without Visa
(TWOV) Program allows certain aliens
to transit the United States en route to

a specified foreign country without a
passport or visa provided they are
traveling on a carrier signatory to an
agreement with the Immigration and
Naturalization Service (Service) in
accordance with section 233(c) of the
Act. This interim rule updates the list of
those countries that the Service, acting
on behalf of the Attorney General and
jointly with the Department of State, has
determined to be ineligible for
participation in the TWOV program.
This rule also removes certain countries
from the ineligible listing so that aliens
from these countries can have their
passport and visa requirements waived.
This rule is intended to benefit the
travelling public by expanding the
number of countries whose citizens or
nationals may transit the United States
without a visa while preventing an
increase in the abuse of the TWOV
program by citizens or nationals of
countries placed on the ineligible list.

DATES: Effective Date: This interim rule
is effective February 5, 2001.

Comment Date: Written comments
must be submitted on or before March
6, 2001.

ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 I Street, NW, room 4034,
Washington, DC 20536. Please include
INS number 2020-99 on your
correspondence to ensure proper and
timely handling. Comments are
available for public inspection at the
above address by calling (202) 514—-3048
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT:
Robert F. Hutnick, Assistant Chief
Inspector, Immigration and
Naturalization Service, 425 I Street, NW,

room 4064, Washington, DC 20536,
telephone number (202) 616-7499.
SUPPLEMENTARY INFORMATION:

What Is the Authority for Participation
in the TWOV Program?

Section 212(d)(4)(C) of the
Immigration and Nationality Act (Act)
provides authority for the Attorney
General acting jointly with the Secretary
of State (see Department of State
regulation published elsewhere in this
issue of the Federal Register) to waive
nonimmigrant visa requirements for
aliens who are proceeding in immediate
and continuous transit through the
United States and are using a carrier
which has entered into a contract with
the Service authorized under section
233(c) of the Act, in this case an
Immediate and Continuous Transit
Agreement on Form 1-426, also known
as a TWOV Agreement.

How Does This Interim Rule Amend the
Regulations?

As the Service will no longer consider
where a citizen of a particular country
resides in determining under what
conditions he or she may participate in
the TWOV program, this interim rule
amends the regulations by removing
§212.1(f)(2). This rule amends
§212.1(f)(3) by adding certain countries
to the list of countries whose citizens
are ineligible for TWOV privileges and
re-designates § 212.1(f)(3) as
§212.1(f)(2).

How Will This Amendment Affect
Carrier Liability in Pending Cases
Involving the Bringing to the United
States of an Alien Who Was Ineligible
for TWOV Privileges?

This change will not have any effect
on pending cases. The change enters
into force on February 5, 2001, and
applies to cases involving aliens who
arrive in the United States on or after
that date. If, before that date, a carrier
violated the Act by bringing an alien
who did not have a visa and was not
eligible for TWOV privileges, the
carrier’s violation was complete at that
time. The fact that an alien from that
country may now be eligible for TWOV
privileges, therefore, will not relieve the
carrier of liability.

What Countries Will Benefit From This
Action?

In the aftermath of the breakup of the
former Soviet Union, the Service and
the Department of State are waiving the
passport and visa requirements for
citizens of certain former Union of
Soviet Socialist Republics which
request to transit the United States
without a nonimmigrant visa. These

countries, from the former Soviet Union,
include: Armenia, Azerbaijan, Georgia,
Kazakhstan, Kyrgyzstan, Moldova,
Tajikistan, Turkmenistan, Ukraine, and
Uzbekistan. They now will be afforded
TWOV privileges.

Due to the democratization of the
former Warsaw Pact countries, the
citizens from these countries will be
allowed to transit the United States
without a nonimmigrant visa. The
countries that will be afforded this
privilege will include: Albania,
Bulgaria, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Poland,
Romania, and Slovakia.

Due to the relative stability of certain
countries that were formerly part of the
Socialist Federal Republic of
Yugoslavia, this rule will allow citizens
of the following countries to use the
TWOV program: Croatia, the Former
Yugoslav Republic of Macedonia, and
Slovenia.

Lastly, the improved stability in
Mongolia and Vietnam will permit
citizens of these countries to apply for
TWOV privileges under this rule.

What Countries Are Being Added to the
Ineligibility List in § 212.1(f)(2), as
Revised?

The following countries are being
added to § 212.1(f)(2) making the waiver
of passport and visa requirement not
available to an alien who is a citizen of
that country (ineligible for TWOV
privileges): Angola, Belarus, Burma,
Burundi, Central African Republic,
People’s Republic of China, Congo
(Brazzaville), Nigeria, Russia, Sierra
Leone, Somalia, and Sudan.

Why Are Citizens From These
Countries Now Ineligible for TWOV
Privileges?

In determining which countries may
or may not transit without visa, the
Service (in conjunction with the
Department of State) takes into
consideration such things as, but not
limited to, past abuse of the transit
without visa privilege; the country’s
nonimmigrant visa refusal rate; whether
the country grants United States
nationals reciprocal treatment; the
country’s crime rate, the stability of the
country; any security concerns; whether
the country has diplomatic relations
with the United States; and other
relevant factors.

Good Cause Exception

The implementation of this rule as an
interim rule, with a 60-day provision for
post-promulgation public comments, is
based on the “good cause” exceptions
found at 5 U.S.C. 553(b)(B) and
553(d)(3). A notice and comment period
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prior to implementation would have
been unnecessary and contrary to the
public interest. A portion of this rule
expands the categories of persons who
may transit the United States without a
visa and is thus considered beneficial to
both the traveling public and the United
States Government. Moreover, this
aspect of the rule grants or recognizes an
exemption or relieves a restriction
within the scope of the exception set
forth at 5 U.S.C. 553(d)(1). Certain other
countries have been added to the
countries ineligible to transit without a
visa. The reason for the necessity for
implementation of this aspect of the
interim rule is as follows: It is necessary
to prevent an anticipated sharp increase
in the abuse of the TWOV program by
citizens of the countries placed on the
list of ineligible TWOV countries. These
countries are placed on the ineligible to
TWOV list for a variety of reasons
including past abuse of the transit
without visa privilege; the country’s
nonimmigrant visa refusal rate; whether
the country grants United States citizens
reciprocal treatment; the country’s
crime rate; the stability of the country;
any security concerns; and, whether the
country has diplomatic relations with
the United States, among other reasons.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule governs whether a
citizen of a particular country may
transit the United States under the
TWOV program. These aliens are not
considered small entities as that term is
defined under 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments in the aggregate, or by the
private sector, of $100 million or more
in any 1-year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100

million or more; a major increase in cost
or prices; or significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory actions” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, the Office of Management
and Budget has waived its review
process under section 6(a)(3)(A).

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the Government
and the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with section 6 of
Executive Order 13132, it is determined
that this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

Executive Order 12988 Civil Justice
Reform

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects in 8 CFR Part 212

Administrative practice and
procedure, Aliens, Passports and Visas.

Accordingly, part 212 of chapter I of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227, 1228, 1252; 8
CFR part 2.

2. Section 212.1 is amended by:

a. Removing paragraph (f)(2);

b. Redesignating paragraphs (f)(3) and
(f)(4) as paragraphs (f)(2) and ()(3)
respectively; and by

c. Revising newly redesignated
paragraph (f)(2), to read as follows:

§212.1 Documentary requirements for
nonimmigrants.
* * * * *

(f]***

(2) Unavailability to transit. This
waiver of passport and visa requirement
is not available to an alien who is a
citizen of Afghanistan, Angola,
Bangladesh, Belarus, Bosnia-
Herzegovina, Burma, Burundi, Central
African Republic, People’s Republic of
China, Congo (Brazzaville), Cuba, India,
Iran, Iraq, Libya, Nigeria, North Korea,
Pakistan, Russia, Serbia, Seirra Leone,

Somalia, Sri Lanka, and Sudan.

Dated: December 21, 2000.
Mary Ann Wyrsch,

Acting Commissioner, Immigration and
Naturalization Service.

[FR Doc. 01-354 Filed 1-4—-01; 8:45 am]
BILLING CODE 4410-10-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303, 337, and 362
RIN 3064-AC38

Activities and Investments of Insured
State Banks

AGENCY: Federal Deposit Insurance

Corporation (FDIC).

ACTION: Final rule and confirmation of
interim final rule with changes.

SUMMARY: The FDIC is adopting a final
rule to implement certain provisions of
the Gramm-Leach-Bliley Act (G-L-B
Act), governing activities and
investments of insured state banks.
Under the final rule, the FDIC adopts a
streamlined certification process for
insured state nonmember banks to
follow before they may conduct
activities as principal through a
financial subsidiary. State nonmember
banks will self-certify that they meet the
requirements to carry out these
activities, which will allow the banks to
conduct the new activities immediately.
There will be no delay for
administrative approval or review,
although the FDIC will evaluate these
activities as part of its normal
supervision process for safety and
soundness standards pursuant to the
FDIC’s authority under section 8 of the
Federal Deposit Insurance Act (FDI Act).
The final rule confirms, with
modifications, an interim rule that has
been in effect since March 11, 2000. To
eliminate unnecessary provisions and
make technical amendments, the FDIC
also has revised its rule implementing
sections 24 and 18(m) of the FDI Act
dealing with other activities and
investments of insured state banks.

EFFECTIVE DATE: January 5, 2001.
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FOR FURTHER INFORMATION CONTACT:
Curtis Vaughn, Examination Specialist
((202) 898-6759), Division of
Supervision; Linda L. Stamp, Counsel
((202) 898-7310), Legal Division, FDIC,
550 17th Street, NW., Washington, DC
20429.

SUPPLEMENTARY INFORMATION:

I. Background

On March 23, 2000, the FDIC
published an interim final rule with
request for comment (65 FR 15526) to
implement certain provisions of the G-
L-B Act (Pub. L. 106-102), which
President Clinton signed into law on
November 12, 1999. Section 121(d) of
the G-L-B Act amended the FDI Act (12
U.S.C. 1811 et seq.) by adding a new
section 46 (12 U.S.C. 1831w). New
section 46(a) of the FDI Act provides
that an insured state bank may control
or hold an interest in a subsidiary that
engages as principal in activities that
would be permissible for a national
bank to conduct only through a
“financial subsidiary,” subject to certain
conditions. Because section 46(a)
applies only to “as principal” activities,
state nonmember banks may engage in
agency activities without considering
the requirements of this rule or section.

As set forth in the interim final rule,
section 121(a) of the G-L-B Act permits
national banks to control or hold an
interest in a financial subsidiary, which
is a new type of subsidiary governed by
new section 5136A of the Revised
Statutes. A financial subsidiary may
engage in specified newly authorized
activities that are financial in nature and
activities that are incidental to financial
activities, if the bank and the subsidiary
meet certain requirements and comply
with stated safeguards. A financial
subsidiary also may combine these
financial subsidiary activities with
activities that are permissible for
national banks to engage in directly. The
financial subsidiary activities include
many of the activities which are
authorized for the new “financial
holding companies” as laid out in new
section 4(k) of the Bank Holding
Company Act (BHCA) (12 U.S.C. 1841 et
seq.) as created by section 103(a) of the
G-L-B Act. In the future, the Secretary
of the Treasury (Treasury) and the Board
of Governors of the Federal Reserve
System (FRB) may determine that
additional activities are financial in
nature and therefore authorized for a
financial subsidiary of a national bank.

Section 121(d) of the G-L-B Act,
which creates new section 46 of the FDI
Act, permits state banks to control or
hold an interest in a financial subsidiary
that engages in activities as principal.

To qualify, a state bank must comply
with four statutory conditions and a
mandatory Community Reinvestment
Act (CRA) (12 U.S.C. 2901 et seq.)
requirement found in section 103(a) of
the G-L-B Act, which added a new
subsection (4)(1)(2) to the BHCA (12
U.S.C. 1843(1)(2)).

The FDIC has a long history of
reviewing applications from state banks
to engage in activities not permissible
for national banks under section 24 of
the FDI Act (12 U.S.C. 1831a) as
implemented through part 362 of the
FDIC’s rules and regulations. As stated
in the preamble to the interim final rule,
certain activities which the FDIC
previously addressed under section 24
and subpart A of part 362, such as
general securities underwriting, are now
authorized for a financial subsidiary of
a national bank. As a result, the FDIC
will now analyze the commencement of
such activities under section 46(a)
rather than section 24, and the FDIC
will apply the restrictions contained in
subpart E rather than those in subpart A
of part 362. These statutory changes
necessitate that the FDIC conform its
regulation by limiting the sections
pertaining to such activities from
subpart A to existing subsidiaries.

Other activities conducted as
principal, such as real estate
development or investment, which are
prohibited to national bank financial
subsidiaries, are outside the scope of
section 46(a). These activities will
continue to be governed by section 24
and subpart A of part 362. State banks
that wish to engage in activities
prohibited to national banks may
continue to seek the FDIC’s consent by
filing a notice or application. Should the
Treasury and FRB in the future
determine that additional activities are
authorized for a financial subsidiary of
a national bank, state nonmember banks
commencing such activities for the first
time after such determinations will have
to proceed under section 46(a).
However, banks that obtained FDIC
consent under section 24, whether by
notice, order, or regulation before such
determination may continue to engage
in any such activity pursuant to the
requirements imposed under section 24.

II. Comments Received

The FDIC received 15 comments in
response to the interim final rule. The
comments came from four trade
associations, four state banking
departments, two community-based
associations, a law firm, a state
regulators association, a bank holding
company, and four United States
Senators. Three commenters expressed
support for the FDIC’s interim final rule.

The other commenters expressed
various objections to the rule. Several of
the commenters recommended specific
changes to the interim final rule. A
discussion of these comments and the
changes and additions made to the
interim final rule and the rule
implementing sections 24 and 18(m) of
the FDI Act are discussed in the section
by section analysis. The final rule
adopts a more streamlined process than
the interim rule. A summary of the
comments follows.

The FDIC’s interim rule to implement
section 46 of the G-L-B Act provided
that section 46 is the exclusive method
for an insured state nonmember bank to
engage in “financial subsidiary
activities.” Six of the comments,
including a comment from three United
States Senators, argued that Congress
intended to preserve the FDIC’s
authority to approve activities under
section 24. These commenters argued
that the preservation of authority
provision ! was meant to ensure that the
FDIC’s authority to approve activities
under section 24 is not diminished by
section 46, and that section 46 was
intended to permit (but not require)
state banks to use the financial
subsidiary vehicle to conduct financial
or incidental activities. On the other
hand, another United States Senator
argued that the interim final rule was
consistent with the statutory language
and legislative history of the G-L-B Act
and that the interim final rule correctly
applies the G-L-B Act to require state
banks to use the financial subsidiary
vehicle to conduct financial or
incidental activities.

Four commenters argued that if
section 46 was read as the only method
under which a state nonmember bank
could engage in financial subsidiary
activities, then innovation in the state
bank system would be stifled and the
dual banking system would be
undermined. Some commenters argued
that Congress’ purpose behind section
46 was to assure state banks that they
would not be disadvantaged if national
banks are authorized to engage in
activities through financial subsidiaries
that the FDIC concludes would not be
permitted to state banks under section
24. The four commenters also noted that
although certain activities which were
previously addressed by the FDIC under
section 24 are now authorized for a
national bank financial subsidiary, the
grandfather provisions of the G-L-B
Act 2 make it clear that any activities
lawfully conducted prior to the G-L-B
Act through a subsidiary under section

112 U.S.C. 1831w(d)(1).
212 U.S.C. 1831w(b).



1020 Federal Register/Vol.

66, No. 4/Friday, January 5, 2001/Rules and Regulations

24 survive. These commenters believed
that Congress intended to preserve the
FDIC’s section 24 authority regardless of
whether the activities are permissible
for national bank financial subsidiaries
and that the requirements placed on
state banks under section 24 have
proven to be appropriate.

With regard to the structure of the
FDIC’s interim rule, half of the
commenters believed the FDIC’s rule
was more restrictive than the Office of
the Comptroller of the Currency’s
(OCC’s) and the FRB’s comparable rules.
They argued that the inconsistencies
between the FDIC’s rule and the other
federal banking agencies’ rules have the
effect of competitively disadvantaging
state nonmember banks. Some of them
believed that the potential disadvantage
to state nonmember banks could lead to
confusion and increased regulatory
burden, all for no apparent safety and
soundness reason.

One commenter noted that while
section 24 of the FDI Act expressly
requires state banks to apply to the FDIC
before they can engage in any activity
not authorized for national banks,
section 46 does not have a similar
requirement. This commenter
contended that the FDIC recognized that
section 46 does not include a
discretionary ‘“‘gatekeeping” regulatory
authority since the FDIC stated in its
preamble to the interim final rule that
it was imposing requirements in
addition to those specified in the G-L—
B Act. Other commenters read section
46 as not requiring state banks to seek
FDIC approval prior to engaging in
covered activities. One commenter
argued that section 8 of the FDI Act and
section 114(c) of the G-L-B Act, which
provides that the FDIC may impose
restrictions or requirements on
relationships or transactions between a
state nonmember bank and a subsidiary
of a state nonmember bank, do not
provide the FDIC with authority to
require state nonmember banks to
obtain prior approval before a
subsidiary engages in financial
subsidiary activity.

Another commenter contended that
the prior approval requirement is not
necessary because the activities will
have been approved by the Congress or
the Treasury and the FRB. This
commenter believed that an approval
process is only appropriate where the
activity is not already authorized for a
national bank and noted that the FDIC
has sufficient authority under general
supervisory authority to intervene
should it be necessary.

Also with regard to the structure of
the FDIC’s rule, several of the
commenters favored a more uniform

approach to the rules. These
commenters believed that all of the
federal banking agencies’ rules on
financial subsidiary activities should be
consistent, and that because the rules of
the OCC and the FRB are similar, the
FDIC should adopt a rule that is as
consistent with those rules as is possible
given the differing statutes. Specifically,
some of the commenters state that the
OCC’s self-certification, streamlined
approval process should be adopted by
the FDIC because it would reduce
regulatory burden and establish parity
for state banks and national banks.
Other commenters believed the FDIC’s
rule should be consistent with the FRB’s
rule that requires only a 15-day
approval as opposed to the FDIC’s 30-
day approval.

The FDIC also received comment on
the scope of the activities covered by the
rule. Some of the commenters
contended that the FRB’s rule provides
more flexibility to the state system
because it excludes from coverage
activities that the state member bank is
permitted to engage in directly, but
chooses to do so in a subsidiary, or
conducts in a subsidiary as is otherwise
authorized by federal law. These
commenters believed the FDIC should
permit state nonmember banks to follow
section 24 if the state nonmember bank
is authorized to engage in the activity
directly or in any state bank subsidiary
that is otherwise expressly permitted
under state or federal law. They believe
this would allow state nonmember
banks to continue to choose where to
conduct these activities and not force
state banking authorities to conform
determinations to that of the OCC.

Some commenters expressed concern
that the FDIC’s rule would require a
state nonmember bank that is
conducting an activity approved under
section 24 after the effective date of the
G-L-B Act that is later determined to be
permissible for a national bank financial
subsidiary to switch from section 24 to
section 46. These commenters are
concerned about the burden and
uncertainty entailed in altering the
subsidiary’s structure and operations so
as to bring it into compliance with the
statutory conditions of section 46(a),
rather than the conditions the FDIC
previously imposed under section 24.
Several commenters believed this will
create potentially significant
administrative, compliance, personnel,
and legal burdens, and will cast a pall
of uncertainty over the FDIC’s section
24 post G-L-B Act approvals because it
will be unclear whether the conditions
placed upon the activity will change at
some unknown date in the future. They
contend that this uncertainty also would

be disruptive to bank supervisors who
would have to examine banks under a
different set of conditions. One of the
commenters found this to be
inconsistent with FDIC practice and
detrimental to its authority under
section 24 and believed that once an
activity is approved under section 24, it
should not have to be re-qualified under
section 46.

The FDIC received a small number of
comments on other areas of concern.
Two commenters contended that the
FDIC’s rule would limit existing state
authority. Three commenters raised
concern about the CRA rating
requirement. Two of them asked that the
FDIC’s rule allow for public comment
with regard to the CRA rating
requirement because they felt the public
should be given the opportunity to
comment on a bank’s plans to engage in
financial subsidiary activity. These
commenters also asked that in cases
where the CRA rating is a low
satisfactory, the FDIC should condition
approval of new activities on specific
improvements in a bank’s CRA
performance rating. One of the
commenters believed the FDIC was
importing a CRA standard that Congress
did not impose on section 24 directly or
through the G-L-B Act by forcing state
banks to conduct activities in financial
subsidiaries under section 46
requirements instead of section 24
requirements. This commenter
suggested that because most state banks
have a satisfactory or better rating, the
FDIC rule disadvantages a majority of
them for the purpose of preventing a
few banks from evading the CRA
requirements.

Another commenter believed that the
FDIC’s rule should require that state
nonmember banks be well-managed just
like national banks and state member
banks because this will promote
consistency and alleviate FDIC concerns
that may be behind the FDIC’s reason
for advance review of section 46
activities.

Last, the FDIC received some
comments seeking clarification of
certain provisions in the interim final
rule. One commenter asked that the
FDIC’s rule clearly provide that
authorizations given to state
nonmember banks prior to the FDIC’s
adoption of the current subpart A of part
362 are covered by the grandfather
provision. Another commenter asked for
further clarification on the financial and
operational safeguards requirement.

We have responded to these
comments by conforming the FDIC’s
definition of “financial subsidiary” to
the definition adopted by the FRB and
adopting a streamlined self-certification
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process similar to the OCC but without
any waiting period. More specific
discussions of the FDIC’s particular
responses to the comments are found in
the section by section analysis.

III. Final Rule—Section by Section
Analysis

Part 362

A. Subpart A—Activities of Insured
State Banks

The FDIC made several technical
amendments to subpart A. As noted in
the preamble to the interim final rule,
the G-L-B Act provisions amending the
FDI Act created a need for the
elimination and clarification of certain
provisions of subparts A and B. We
discuss the specific changes below.

Section 362.1 Purpose and Scope

The references to safety and
soundness concerns relating to real
estate investment activities of insured
state nonmember banks and their
subsidiaries in subpart B of part 362
have been eliminated from paragraph (c)
of § 362.1. The G-L-B Act expressly
provides that national banks may not
engage in real estate development and
real estate investment activities 3
through a financial subsidiary or
operating subsidiary. Thus, the safety
and soundness standards set forth in
subpart B of part 362 relating to real
estate investment activities of a type
that are not permissible for a national
bank, but may be otherwise permissible
for a subsidiary of a national bank, are
not necessary. Any insured state
nonmember bank desiring to engage in
real estate investment activities through
a subsidiary will continue to be subject
to the requirements relating to such
activities in subpart A.

Section 362.2 Definitions

We are changing the definition of
“subsidiary” in paragraph (r) of § 362.2
to make it consistent with the exception
in § 362.4(b)(3)(ii), which permits a
subsidiary of an insured state bank to
own equity securities of certain
companies if, among other things, the
subsidiary controls the company or the
company is controlled by insured
depository institutions. Thus, a more
appropriate definition for ““subsidiary”
would include any company that is
owned or controlled directly or
indirectly by one or more insured
depository institutions. The rule has
been changed accordingly.

312 U.S.C. 24a(a)(2)(B)(ii).

Section 362.4 Subsidiaries of Insured
State Banks

Paragraphs (b)(5) (i) and (ii) of § 362.4
formerly provided the requirements for
a state nonmember bank to engage in
real estate investment activities and
general securities underwriting through
a majority-owned subsidiary. Under the
G-L-B Act, a financial subsidiary of a
national bank is permitted to engage in
general securities underwriting
activities. Thus, state nonmember banks
may commence conducting this activity
pursuant to section 46(a) of the FDI Act
through a financial subsidiary as set
forth in subpart E. Applications to
engage in general securities
underwriting will no longer be
processed under section 24 and subpart
A of part 362. However, the regulatory
language found in § 362.4(b)(5)(ii) will
continue to govern those banks engaged
in this activity as of the effective date of
the G-L-B Act. The restrictions
contained in this section will continue
to apply only to existing state bank
subsidiaries that are covered by section
46(b) of the FDI Act.4

In § 362.4(c)(2)(vi), the word
“officers” is more inclusive than the
FDIC had intended and has required the
FDIC to provide repeated informal
interpretations that “officers” should be
read as “‘executive officers.” To
eliminate the need for repeated informal
interpretations and to utilize the
definition for “‘executive officers”
already contained in part 362, this
paragraph of the rule has been changed
to conform to the defined term.

Section 362.5 Approvals Previously
Granted

Due to the passage of time, some of
the transitional deadlines contained in
this section have expired and the
provisions are no longer of any effect.
We removed and reserved § 362.5(b) (1),
(2), and (3), which relate to securities
underwriting activities, grandfathered
insurance underwriting activities, and
the ownership of the stock of certain
corporations approved by the FDIC prior
to January 1, 1999.

B. Subpart B—Safety and Soundness
Rules Governing Insured State
Nonmember Banks

Section 362.6 Purpose and Scope

Section 362.8 Restrictions on
Activities of Insured State Nonmember
Banks

We removed the safety and soundness
standards governing real estate
investment activities formerly found in
this section of the rule because they are

412 U.S.C. 1831w(b).

no longer necessary. As provided in the
G-L-B Act, national bank financial
subsidiaries are not permitted to engage
in real estate development or real estate
investment activities, unless otherwise
expressly authorized by law.5

Regarding the separation standards
that any affiliate company that engages
in general securities underwriting and
any state nonmember bank must meet,
we also revised the introductory
paragraph to more clearly cover the
appropriate entities in the scope of the
rule. Now, the language provides that
unless the affiliated company that
engages in general securities
underwriting is a subsidiary of an entity
that is supervised by a federal banking
agency, the affiliated company that
engages in general securities
underwriting and the state nonmember
bank must meet the separation
standards. To conform to the less
burdensome separation standards found
in the sections implementing section 46,
we also streamlined the separation
standards to lessen the burden of
compliance with this section.

On December 1, 1998 (63 FR 66339),
the FDIC proposed and published an
amendment to part 362 that added
safety and soundness standards to
govern insured state nonmember banks
that engage in the public sale,
distribution or underwriting of stocks,
bonds, debentures, notes or other
securities through a subsidiary if those
activities are permissible for a national
bank subsidiary but are not permissible
for the national bank itself. In addition,
the FDIC proposed and published a
proposal (63 FR 66339) to require that
insured state nonmember banks file a
notice before commencing any activities
permissible for subsidiaries of a national
bank that are not permissible for the
parent national bank itself. This
proposal also contained language to
remove and reserve the provisions
found in § 337.4 entitled, ‘“Securities
Activities of Subsidiaries of Insured
State Banks: Bank Transactions with
Affiliated Securities Companies.” The
effect of these amendments was
described as requiring banks to notify
the FDIC prior to conducting securities
or other activities through subsidiaries
that are not permissible for the bank
itself. The FDIC also stated that when
the FDIC adopts these amendments in
final form, the FDIC’s securities
activities regulation would be fully
consolidated in part 362. Only two
comments were received on this
proposal, both of which supported the
elimination of § 337.4. One of the
commenters stated that it agrees with

512 U.S.C. 24a(a)(2)(B)(ii).
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the FDIC’s assertion that the revised
standards contain more flexible physical
separation requirements than those
currently imposed on the bank and its
subsidiaries in § 337.4. This most recent
and still outstanding proposal was
limited in scope and followed the more
comprehensive revision of part 362 that
was published in final form in the
Federal Register on the same day and
became effective on January 1, 1999.

During this interim period, § 337.4
has continued to be operative to govern
separation standards for affiliations
among banks and general securities
underwriting companies when coverage
is not provided under § 362.8(b). Thus,
§ 337.4 currently provides separation
standards for any such affiliated entity
that may not otherwise be covered by
the language in the currently effective
version of § 362.8(b). As we indicated in
the December 1, 1998 Proposed Rule,
we intended to reserve and remove
§ 337.4. As a part of that effort, we are
moving the coverage of those entities
into § 362.8 and making the standards
more flexible and reducing the
regulatory burden. By modifying the
language of § 362.8(b) in the manner
suggested, the coverage of separation
standards also is made more transparent
to banks and their general securities
underwriting affiliates.

As set forth in this final rule, the
separation standards under § 362.8,
which will be imposed on these
affiliates, are nearly identical to the
separation standards to be imposed on
financial subsidiaries of insured state
nonmember banks engaged in
underwriting securities under new
§362.18(a)(4)(B). Because of the G-L-B
Act, financial subsidiaries of insured
state nonmember banks engaged in
general securities underwriting are
subject to two additional requirements,
which are a CRA rating requirement
applicable to the bank and all insured
depository institution affiliates and
compliance with the financial and
operational safeguards applicable to a
financial subsidiary of a national bank.
The FDIC believes it is appropriate to
have substantially the same
requirements apply to securities
underwriting activities, whether they
are conducted by an affiliate engaging in
general securities underwriting under
subpart B or a financial subsidiary
engaging in general securities
underwriting under new subpart E. The
FDIC believes that it makes no
difference to the safety and soundness
of the insured state nonmember bank
whether the general securities
underwriting activity is conducted by a
securities underwriting affiliate under
subpart B or in a financial subsidiary

under new subpart E. To achieve that
consistency, the FDIC is adopting
comparable standards for all of these
entities in its final rule. In addition, to
provide flexibility to the regulated
entities, the FDIC will consider
applications for relief from these
separation safeguards in appropriate
circumstances.

Section 362.7 Definitions

In paragraph (a) of § 362.7, “affiliate”
is defined as any company that directly
or indirectly, through one or more
intermediaries, controls or is under
common control with an insured state
nonmember bank but does not include
a subsidiary of an insured state
nonmember bank. We have changed this
definition to be consistent with the
definition in subpart E of part 362,
which provides that an “affiliate’”” has
the same meaning contained in section
3 of the FDI Act (12 U.S.C. 1813). That
section incorporates by reference the
definition in section 2 of the BHCA (12
U.S.C. 1841(k)), which provides that an
“affiliate” means any company that
controls, is controlled by, or is under
common control with another company.
For the purpose of uniformity and to
avoid confusion and inconsistency, we
will now use a definition for “affiliate”
that is the same in all subparts of part
362 that use the term “affiliate.”
Therefore, the rule has been changed
accordingly.

We also removed the definition for
“real estate investment activity” in
paragraph (b) of § 362.7 because of the
changes to the substantive §§ 362.6 and
362.8.

C. Subpart C—Activities of Insured
Savings Associations

Section 362.10 Definitions

Because of the substantive change to
the definition for ‘““affiliate,” and our
decision to use a uniform definition for
“affiliate”” throughout part 362, we have
removed the prior definition for
“affiliate”” in paragraph (a) of § 362.10
and replaced it with a simple cross-
reference to the newly defined term in
subpart B of part 362.

Section 362.12 Service Corporations of
Insured State Savings Associations

In paragraph (b)(2)(i) of § 362.12, an
incorrect reference to ‘“bank’” has been
changed to “savings association” since
that provision pertains to activities of
service corporations of insured state
savings associations.

We removed the safety and soundness
standards and the requirements
governing service corporations of
insured state savings associations

conducting securities underwriting
activities under paragraphs (b)(2)(ii) and
(b)(4) of § 362.12 because no insured
state savings associations have asked the
FDIC for permission to engage in this
activity. The FDIC’s decision to remove
these provisions from the rule should
not be construed as a prohibition to
engage in securities underwriting
activity by service corporations of
insured state savings associations.
Rather, the FDIC believes that any
request to engage in such activity could
be better handled by a custom drafted
order that deals with the particular
circumstances of the institution
requesting the authority, rather than
through a general rule that also will
require interpretation. We removed the
authority granting provisions for
insured state banks to commence
securities underwriting activities from
subpart A because the authority to
commence engaging in that activity is
now found in section 46 of the FDI Act
and subpart E. However, any
subsidiaries lawfully in existence and
engaging in these activities under this
authority on November 11, 1999 will
continue to be covered under the
regulatory language found in subpart A.
We also removed the comparable
authority granting provisions from
subpart C of part 362 governing savings
associations. Hereafter, any service
corporation of an insured state savings
association desiring to engage in
securities underwriting activities
through a service corporation may
submit an application to the FDIC for
consent to engage in the activity. At
such time, the FDIC will determine the
appropriate safety and soundness
standards that should be applicable to
the institution’s particular situation.

D. Subpart E—Financial Subsidiary
Activities of Insured State Nonmember
Banks

Section 362.16 Purpose and Scope

As provided in the interim final rule,
the FDIC will continue to implement
section 46(a) through subpart E of part
362. Section 362.16 sets out the purpose
and scope of the subpart, including the
scope of the activities covered. Subpart
E applies to any financial subsidiaries of
state nonmember banks.

Several commenters stated that
Congress intended to preserve the
FDIC’s authority to approve activities
under section 24 given the specific
reference in section 46(d). Section 46(d)
provides that section 46 shall not be
construed as superseding the authority
of the FDIC to review subsidiary
activities under section 24. Some
commented that if section 46(a) is read
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as the only method under which a state
nonmember bank could engage in
financial subsidiary activities, then
innovation in the state bank system
would be stifled and the dual banking
system would be undermined. In light
of the comments received, the FDIC has
reconsidered some of its interpretation
of section 46 and other relevant
provisions of the G-L-B Act. For
example, the FDIC has adopted the
definition for ‘“‘financial subsidiary”
used by the FRB to exclude activities
that may be carried out directly by the
bank. However, the other comments
have not dissuaded the FDIC as to the
correctness of much of its interpretation
of section 46. The FDIC believes that the
statutory language in section 46 that
preserves the authority of the FDIC
under section 24 and the grandfather
provision for subsidiaries lawfully in
existence before enactment of the G-L—
B Act would not be necessary, if section
46 was intended to serve only as an
alternative mechanism for approving
financial activities. This interpretation
also is consistent with the FDIC’s
historic practices in applying section 24
to activities: Once an activity becomes
permissible for a national bank, section
24 no longer applies to insured state
nonmember banks that want to
commence engaging in the activity. The
FDIC believes that this construction of
the statute will have little effect on
innovation in the state bank system
because state nonmember banks are still
free to seek the FDIC’s approval under
section 24 to engage in innovative
activities that are not permissible to
national banks directly or through a
financial subsidiary. The only constraint
that this interpretation imposes on state
nonmember banks is that insured state
nonmember banks will have to conform
to standards that are consistent with
those imposed on national banks and
state member banks when engaging in
the same activities as principal through
a financial subsidiary. State banks under
the authority of the States are free to
innovate with respect to all other
activities with the FDIC’s consent under
section 24, as Congress intended and
expressed in section 46(d).

Some commenters expressed
apprehension about the impact of the
FDIC’s interpretation upon a state
nonmember bank subsidiary that
obtains a section 24 approval to engage
in an activity, if the Treasury and FRB
subsequently authorize the same
activity for financial subsidiaries of
national banks. The statutory
grandfather under section 46(b) covers
subsidiary activities lawfully conducted
as of the G-L-B Act’s enactment date.

These commenters infer from this
grandfather provision that section 24
approvals issued by the FDIC after
enactment of the G-L-B Act are subject
to being voided if the activity in
question later becomes subject to
section 46(a).

The FDIC recognizes that this paradox
exists under one possible interpretation
of section 46(a). However, the FDIC
wishes to clarify that, under the FDIC’s
interpretation of section 46, this is not
the case. As the FDIC stated in the
preamble to the interim final rule,
activities will become subject to section
46(a) rather than section 24 only if the
Treasury and FRB declare activities to
be financial in nature and permissible
for financial subsidiaries of national
banks. However, this means only that
state nonmember banks seeking to
commence such activities for the first
time after a Treasury and FRB
determination will proceed under
section 46(a). If a state nonmember bank
has obtained a section 24 approval to
conduct the activity before the Treasury
and FRB determination, the state
nonmember bank remains subject to any
section 24 approval obtained from the
FDIC, and the section 24 approval
conditions remain in effect. Existing
orders under section 24 and part 362
continue to apply to the particular
banks bound by those orders until
modified by the FDIC.

Because section 46 does not explicitly
address what is to be done in this
situation the FDIC is exercising its
administrative expertise to determine
the outcome. In resolving this issue, the
FDIC must determine how to best
interpret section 46. Congress, in
reserving the FDIC’s section 24
authority over activities not covered by
section 46, clearly intended to foster
state innovation with respect to these
reserved activities. In order for state
nonmember banks to be able to venture
into these innovative opportunities still
open to them as a result of Congress’
action, a certain amount of
predictability is necessary. A state
nonmember bank contemplating
whether to engage in a line of business
subject to the FDIC’s conditions under
section 24 must be reasonably
comfortable that the ground rules will
not change suddenly at some uncertain
future point. Therefore, the FDIC’s
interpretation best effectuates Congress’
intent to foster innovation as a
continuing dynamic within the dual
banking system.

Section 362.17 Definitions

Section 362.17 of the final rule
contains the definitions used in this
subpart. Rather than repeating terms

defined in subpart A, certain of the
definitions contained in § 362.2 are
incorporated into subpart E by
reference. The definitions of “activity”,
“company,” “control,” “insured
depository institution,” “insured state
bank,” and “‘subsidiary” apply as they
are described in subpart A. In a similar
way, we have incorporated into subpart
E by reference the definition of
“affiliate” as it is described in subpart
B. These definitions remain consistent
throughout part 362 to avoid confusion
among the various subparts of the rule.

This subpart E sets forth the
requirements for financial subsidiaries
of insured state nonmember banks. In
response to the comments, the FDIC has
changed the scope of the rule by
defining “financial subsidiary” in the
same way as the FRB did in its rule,
except that the definition is conformed
to the circumstances of the state
nonmember bank. Thus, any activity
that may lawfully be conducted by the
state nonmember bank directly is not
required to be conducted through a
financial subsidiary whenever the bank
employs a subsidiary to conduct the
activity.

This result was reached because of
comments the FDIC received that the
interim rule was more restrictive than
the FRB’s rule governing financial
subsidiaries. This view is based on the
fact that the FRB’s rule excludes from
the definition of “financial subsidiary”
those activities that the state member
bank is permitted to engage in directly
or through a subsidiary of a state
member bank that is otherwise
authorized by federal law. The
commenters say the FDIC’s interim rule
competitively disadvantages insured
state nonmember banks.

In response to the comments, the
FDIC has adopted the FRB’s definition
while conforming it to the
circumstances of the state nonmember
bank. In the final rule, “financial
subsidiary” is defined as any company
that is controlled by one or more
insured depository institutions other
than a subsidiary that only engages in
activities that the state nonmember bank
is permitted to engage in directly and
that are conducted on the same terms
and conditions that govern the conduct
of the activities by the state nonmember
bank; or the state nonmember bank is
specifically authorized to control by the
express terms of a federal statute (other
than section 46(a) of the FDI Act), and
not by implication or interpretation,
such as the Bank Service Company Act
(12 U.S.C. 1861 et seq.).

In the interim final rule, the FDIC
implicitly carried the literal statutory
restriction from the definition of
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financial subsidiary in section 5136A. In
contrast, the FRB substituted the state
member bank for the national bank
when reproducing this definition in its
regulation.

The FDIC has been persuaded by the
comments and has revised its rule to
make it consistent with the FRB’s rule
by defining a financial subsidiary to
exclude subsidiaries that conduct only
activities that may be conducted by the
state nonmember bank directly. The
goals of parity among the banking
charters and making banking regulations
as uniform as possible among the
banking agencies are enhanced by this
interpretation and are goals that the
FDIC consistently pursues whenever
possible.

In the interim rule, the FDIC defined
“affiliate”” differently in subpart E from
subparts B and C. The subpart E
definition incorporated the definition
from section 3 of the FDI Act (12 U.S.C.
1813). To make the entire regulation
more internally consistent, the
definition of “affiliate”” has been
changed in subparts B and C to match
the subpart E definition. Subpart E now
incorporates the definition from subpart
B, which incorporates the definition
from section 3 of the FDI Act (12 U.S.C.
1813). Thus, the final rule has the same
definition of “affiliate” in subpart E as
is contained in the interim rule, but the
source is different.

Section 362.17 also includes
definitions for “tangible capital,” “Tier
2 capital” and “well-managed.” These
were included because of the comments
we received in favor of making the
FDIC’s rule consistent with the OCC’s
and FRB’s rules. As discussed below
with regard to § 362.18(a), the FDIC
requires that any insured state
nonmember bank desiring to control or
hold an interest in a financial subsidiary
or commence any new financial activity
pursuant to section 46(a) must certify,
among other things, that it is well-
managed. This is not required by section
46(a), but as discussed below, the FDIC
has decided to revise the interim rule to
allow for a self-certification process
similar to the OCC’s, except that the
FDIC’s self-certification process does
not impose any waiting period on a state
nonmember bank before the state bank
may engage in any activity pursuant to
section 46(a). The state nonmember
bank only has to file a notice with the
FDIC and certify to certain facts.
Compliance with the requirements will
be evaluated using the FDIC’s usual
supervisory powers. This process is
more streamlined than the 30-day
processing that was included in the
FDIC’s interim rule. However, for safety
and soundness reasons, the insured

state nonmember bank must certify that
it is well-managed in order to qualify for
this streamlined process. Although the
G-L-B Act imposes a well-managed
requirement on national banks and state
member banks as well as their insured
depository institution affiliates, the
FDIC’s statute does not include such a
requirement. In adopting the
streamlined notice process with no
waiting period, the FDIC believes it is
necessary to impose the requirement
that the state bank be well-managed by
this regulation. The FDIC will, however,
consider applications for relief from the
“well-managed” requirement in
appropriate circumstances.

Section 362.18 Financial Subsidiaries
of Insured State Nonmember Banks

Section 362.18(a) requires that an
insured state nonmember bank file a
notice that contains the usual
information required for a notice or
application under § 303.121(b) prior to
acquiring control of, or holding an
interest in a financial subsidiary under
section 46(a). In addition, the insured
state nonmember bank must certify that
it is well-managed; that it and all of its
insured depository institution affiliates
are well-capitalized; and that the
insured state nonmember bank will
comply with the capital deduction
requirement, which is found in the
statute and in the OCC’s and FRB’s
rules. The insured state nonmember
bank must deduct the aggregate amount
of its outstanding equity investment,
including retained earnings, in all
financial subsidiaries that engage in
activities as principal pursuant to
section 46(a), from the bank’s total
assets and tangible equity and deduct
such investment from its total risk-based
capital (this deduction shall be made
equally from Tier 1 and Tier 2 capital).
An insured state nonmember bank may
not commence any new activity under
section 46(a) or directly or indirectly
acquire control of a company engaged in
any such activity pursuant to § 362.18,
if the bank or any of its insured
depository institution affiliates received
a rating of less than satisfactory in its
most recent CRA examination.® An
insured state nonmember bank
controlling or holding an interest in a
financial subsidiary also must comply
with sections 23A and 23B of the
Federal Reserve Act (12 U.S.C. 371c and
371c—1), as amended by the G-L-B Act
and meet the financial and operational
safeguards required by section 5136A(d)
of the Revised Statutes of the United

6 This prohibition is required by section 4(1)(2) of
the BHCA as enacted in section 103(a) of the G-L—
B Act which is codified at 12 U.S.C. 1843(1)(2).

States (12 U.S.C. 24a(d)), unless
otherwise determined by the FDIC.

However, the FDIC continues to be
concerned that adequate separation
standards exist between an insured state
nonmember bank and its financial
subsidiary when the financial
subsidiary engages in certain types of
securities underwriting activities. Thus,
if the financial subsidiary of the insured
state nonmember bank will engage in
the public sale, distribution or
underwriting of stocks, bonds,
debentures, notes, or other securities
activity of a type permissible for a
national bank only through a financial
subsidiary, then the state nonmember
bank and the financial subsidiary also
must comply with the same separation
standards as are applicable to affiliates
of insured state nonmember banks that
are not controlled by an entity regulated
by a federal banking agency under
subpart B. These separation standards
require that the securities business of
the financial subsidiary be physically
separate and distinct in its operations
from the operations of the bank; that the
financial subsidiary conduct its
securities business pursuant to
independent policies and procedures
designed to inform customers and
prospective customers of the financial
subsidiary that the financial subsidiary
is a separate organization from the
insured state nonmember bank and that
the insured state nonmember bank is
not responsible for and does not
guarantee the obligations of the
financial subsidiary. In addition, the
bank must adopt policies and
procedures, including appropriate limits
on exposure, to govern its participation
in financing transactions underwritten
by its financial subsidiary and may not
express an opinion on the value or the
advisability of the purchase or sale of
securities underwritten or dealt in by its
financial subsidiary, unless the bank
notifies the customer that the entity
underwriting, making a market,
distributing or dealing in the securities
is a financial subsidiary of the bank.

Notwithstanding the comments on the
CRA requirement, the FDIC will not
revise its rule to allow for public
comment with regard to the CRA rating
requirement or give the FDIC the
authority to condition approval of new
activities on specific improvements in a
bank’s CRA performance rating because
the FDIC does not have the authority to
impose such additional CRA
requirements on state nonmember
banks.

The final rule provides that an
insured state nonmember bank may not
acquire control or hold an interest in a
financial subsidiary that engages in
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financial activities as principal or
commence any such new activity
pursuant to section 46(a) of the FDI Act,
unless the insured state nonmember
bank submits a notice under the
procedures set forth in § 362.18(a). An
insured state nonmember bank that
submits such a notice must comply with
the requirements of § 362.18(a),(b), (c)
and (d), as applicable. The bank must
file the notice with the appropriate
regional office prior to acquiring control
of, or holding an interest in, a financial
subsidiary that engages in financial
activities as principal that a national
bank must conduct through a financial
subsidiary. Similarly, the bank must file
such notice prior to commencing any
additional as principal financial activity
under section 46(a). Before acquiring
control of a financial subsidiary or
commencing any new as principal
financial activity under section 46(a),
the insured state nonmember bank also
must meet the CRA requirement and
certify that it is well-managed; that it
and all of its insured depository
institution affiliates are well-capitalized;
and that the insured state nonmember
bank will comply with the capital
deduction requirement.

The insured state nonmember bank is
not required to certify that the bank and
its insured depository institution
affiliates have received a rating of at
least a satisfactory record of meeting
community credit needs under the CRA.
As specified in § 362.18(a)(2), an
insured state nonmember bank is
prohibited from commencing a new
activity under section 46(a) or directly
or indirectly acquiring control of a
company as a financial subsidiary under
section 46(a), if the state bank or any of
the state bank’s insured depository
institution affiliates has received at each
one’s most recent examination a CRA
rating of less than a satisfactory record
of meeting community credit needs. The
FDIC will monitor compliance with this
CRA requirement at the time the new
activity is commenced or control is
acquired. Should the FDIC find that the
bank or any of its insured depository
institution affiliates is not in
compliance with this CRA requirement,
the FDIC will take appropriate action,
including requiring divestiture.

As discussed above, one comment on
the FDIC’s interim final rule was that
the agencies’ rules should be uniform.
Since the FDIC favors uniformity in
rules as much as possible among the
banking agencies, we considered
whether the interim final rule’s
approach that required a 30-day
advance notice process was the best way
to implement section 46(a) or whether
the OCC’s self-certification process with

a five-day advance notice or the FRB’s
approach, which requires a 15-day
advance notice, would be preferable.
After serious consideration of the
comments and a careful evaluation of all
of these approaches, the FDIC
determined that conduct of as principal
financial activities under section 46(a)
can be adequately evaluated during the
normal supervisory process. Thus, the
final rule requires only that the bank file
a certification prior to acquiring control
of, or an interest in, a financial
subsidiary that engages in section 46(a)
financial activities as principal. A
certification must also be filed prior to
commencing a new as principal
financial activity under section 46(a).
The FDIC believes that this streamlined
process will relieve regulatory burden
and increase the predictability of
regulatory compliance for insured state
nonmember banks without sacrificing
safety or soundness.

In the future, the FDIC will evaluate
any section 46(a) activity by an insured
state nonmember bank through the
normal supervisory process.

The FDIC was asked to clarify the
financial and operational safeguards
requirement in § 362.18. The insured
state nonmember bank and the financial
subsidiary must comply with the
financial and operational safeguards
required by section 5136A(d) of the
Revised Statutes. In the preamble to the
interim rule, the FDIC stated that the
OCC had not released any guidance or
interpretations of these financial and
operational safeguards, and there are
still no guidelines from the OCC for the
FDIC to evaluate. The FDIC has the
authority to interpret this section as it
is made applicable to state nonmember
banks and their financial subsidiaries.
Thus, the FDIC may relieve such banks
and subsidiaries from any financial or
operational safeguards that may be
imposed by the OCC on national banks.
The FDIC derives this authority from its
independent interpretative and
supervisory authority over state
nonmember banks including the safety
and soundness standards that govern
state nonmember banks. The final rule
now expressly provides a process for a
state nonmember bank to seek such
relief. Such determinations will be
made by the FDIC on a case-by-case
basis as it becomes aware of appropriate
circumstances where the financial and
operational safeguards applicable to
national bank financial subsidiaries are
not appropriate for state nonmember
banks collectively or individually.

Section 362.18(c) provides that the
bank must comply with the
requirements of § 362.18(a) at the time
of filing its certification and continue to

comply with these requirements as long
as the bank’s subsidiary is engaged in
financial activities. Section 362.18(f)
also provides that the insured state
nonmember bank and its insured
depository institution affiliates must
continue to comply with the
requirements of § 362.18(d), unless the
FDIC has granted an exception as set
forth in § 362.18(e). If a bank or any of
its insured depository institution
affiliates fails to continue to meet the
applicable requirements, then the FDIC
may limit the bank’s financial activities.

The FDIC believes that it has some
discretion in this area since section 46
does not prescribe in detail what the
FDIC must do should an insured state
nonmember bank not be in compliance
with the requirements. Section 5136A
and new section 4(m) of the BHCA
prescribe what the OCC and the FRB
must do. In contrast, the statutory
provisions do not prescribe how the
FDIC should treat any such deficiencies.
As a result, the FDIC will determine
what is appropriate on a case-by-case
basis.

Section 362.18(g) addresses
subsidiaries covered under section
46(b), permitting insured nonmember
state banks to retain their interests in
subsidiaries lawfully held before the
date of enactment of the G-L-B Act. The
FDIC received one comment requesting
that the final rule clearly state that any
authorizations issued by the FDIC under
section 24 prior to the adoption of
subpart A of part 362 is covered by the
grandfather provision. This clarification
was made. Section 362.18(g)(1) provides
that any insured state nonmember bank
that began conducting an activity with
the FDIC’s approval under section 24
before such activity became subject to
section 46(a) may continue to conduct
the activity in compliance with the
conditions and restrictions of the
applicable section 24 order or
regulation. In addition, any such state
nonmember bank may submit an
application to the FDIC for modification
of any conditions the FDIC previously
imposed in connection with such
approval or imposed by regulation in
association with notice-type approval
for the activity. The FDIC interprets
section 46 to invest the FDIC with
retained section 24 jurisdiction over
these activities. The FDIC draws this
conclusion from two items in the G-L—
B Act. First, the grandfather language in
section 46(b) clearly authorizes state
banks to retain pre-G-L-B Act
subsidiaries and conduct pre-G-L-B Act
activities through them, without also
requiring the subsidiary to conduct the
activity subject to conditions or
restrictions in place as of the effective
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date of the G-L-B Act. Second, the
reservation of authority language in
section 46(d) clearly states that the
FDIC’s authority to review subsidiary
activities under section 24 is not
superseded by anything in section 46.

As a separate matter, the FDIC has
determined that the banks that are
grandfathered to hold equity securities
under section 24(f) may form new
subsidiaries to engage in the
grandfathered investment activity.
Under the grandfathered authority
provided by section 24(f), this activity is
lawful for these banks at the bank level.
As a result, subsidiaries established
under this authority are exempt from
the definition of financial subsidiary, as
interpreted by both the FDIC and the
FRB. Accordingly, banks that are
grandfathered to hold equity securities
under section 24(f) may form new
subsidiaries to engage in the
grandfathered investment activity.

The FDIC also has amended its notice
processing rules to be consistent with
part 303, subpart G to add references to
the new certifications and applications
required by the final rule.

Part 337

Section 337.4 Securities Activities of
Insured State Nonmember Banks: Bank
Transactions With Affiliated Securities
Companies

On December 1, 1998, the FDIC
proposed an amendment to subpart B
that would have added safety and
soundness guidelines to govern an
insured state nonmember bank
subsidiary which engages in the public
sale, distribution or underwriting of
stocks, bonds, debentures, notes or other
securities activity that would be
permissible for a subsidiary of a
national bank but not permissible for a
national bank directly.” These securities
provisions were intended to address
pending or approved applications under
regulations issued by the OCC which
permitted national banks to engage in
certain activities through subsidiaries,
even though the activities were not
permissible for the national bank itself.
Part 5 of the OCC’s regulations governs
operating subsidiaries. Former § 5.34(f),
which confirmed that there could be
activities not permissible for a national
bank itself that could be conducted by
an operating subsidiary, has been
superseded and removed from the
OCC'’s regulations. (65 FR 12905 (March
10, 2000)). Because of this change in the
OCC’s regulations and the fact that the
G-L-B Act, through section 5136A of
the Revised Statutes and section 46(a) of

763 FR 66339 (December 1, 1998).

the FDI Act, established a new
analytical framework, the FDIC will not
be pursuing these amendments to
subpart B.

The FDIC’s proposal to amend subpart
B also included a proposal to
consolidate the remaining provisions of
the FDIC’s securities activities
regulation found in § 337.4 into subpart
B. The FDIC received two comments on
this proposal, both of which expressed
approval of eliminating § 337.4, and
imposing less restrictive standards than
those currently found in § 337.4. The
FDIC has decided to finalize its proposal
to eliminate § 337.4. Therefore, the FDIC
is removing and reserving § 337.4.

Part 303

Section 303.120 Scope

Subpart G of part 303 contains the
procedures for complying with the
notice and application requirements of
part 362 including the procedures for
filing notices and applications described
in subpart E of part 362. Subpart E of
part 362 allows a state nonmember bank
to file a notice and follow the FDIC’s
self-certification process if the bank
chooses to engage in activities pursuant
to section 46(a) of the FDI Act. The
notice filing content and procedures in
§303.121(b) are unchanged for section
46(a) notices, but these notices will no
longer be processed under § 303.122. In
addition, § 303.120 provides the
procedures for filing an application for
relief from certain of the requirements
contained in subpart E of part 362.
These applications will continue to be
processed under § 303.122(b).

Section 303.122 Processing

In paragraphs (a) and (b) of § 303.122,
references to certain sections in part 362
have to be corrected because they were
either inadvertently omitted or need to
be deleted as a result of substantive
changes to part 362. In § 303.122(a), a
reference to § 362.3(a)(2)(iii)(A)(2) was
inadvertently omitted. The substantive
section, § 362.3(a)(2)(iii)(A)(2)
references the expedited processing
section. Thus, § 362.3(a)(2)(iii)(A)(2) is
being added to the list of sections listed
under § 303.122(a). Also, in
§303.122(a), because the substantive
§362.8(a)(2) is listed as one of those
sections but is being removed from part
362, it is being removed from the list of
sections listed under § 303.122(a).

In §303.122(b), because §§ 362.5(b)(2)
and 362.8(a)(2) are being removed from
part 362, they also are being removed
from the list of sections subject to the
standard processing section under
§303.122(b). In addition, the reference
to §362.18(a) also will be removed

because notices filed under that section
would no longer be processed under
§303.122.

The delegations contained in
§ 303.123(b) are unchanged. This
section continues to permit the review
of notices and any additional
supervisory follow-up to be handled at
the regional offices.

Section 303.141 Filing Procedures

In paragraph (b)(1)(ii) of § 303.141, the
language ““of part 362" has been added
to enhance the clarity of the reference to
subparts C and D in that sentence.

Section 303.142 Processing

In paragraph (a) of § 303.142, because
§§362.12(b)(2)(i) and 362.12(b)(4) are
being removed from part 362, they also
are being removed from the list of
sections subject to the expedited
processing section under § 303.142(a).
In paragraphs (a) and (b) of § 303.142,
references to certain sections in part 362
have to be corrected because they were
incorrectly referenced. In paragraph (a)
of §303.142, the reference to
§362.11(b)(2)(i) was removed because it
was inadvertently added. This change is
consistent with §362.11(b)(2)(i). In
paragraph (b), the reference to
§362.11(a)(2) was incomplete and has
been modified to add the paragraph (ii)
to correspond to the substantive section,
and the reference to § 362.11(b)(2) was
incomplete and has been modified to
add the paragraph (i) to correspond to
the substantive section.

In paragraph (c) of § 303.142, “insured
state savings association” has been
replaced with “insured savings
association” because some filings
required under this section are made by
federal savings associations. This
change is consistent with the
substantive section.

IV. Administrative Procedure Act

The FDIC will make this final rule
effective immediately to permit state
nonmember banks to immediately take
advantage of the streamlined procedures
and benefit from the regulatory burden
relief that is found in this final rule. The
interim final rule was effective as of
March 11, 2000 because the FDIC found
that it was impracticable to review
public comments prior to the effective
date of the interim final rule, and that
there was good cause to make the
interim rule effective on March 11,
2000, due to the fact that the rule set
forth procedures to implement statutory
changes that became effective on March
11, 2000. While the FDIC invited
interested parties to comment on the
rule at that time, the FDIC determined
it would amend the rule as appropriate
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after reviewing the comments. In
addition in December 1998, the FDIC
published a proposed amendment to
part 362 on which the FDIC received
and reviewed comments (63 FR 66339).
This proposed amendment has not been
the subject of final Board action.
Accordingly, the FDIC reviewed the
comments applicable to activities
conducted under the new section 46 of
the FDI Act and considered technical
changes to subparts A and B with
respect to activities conducted under
section 24 of the FDI Act and subparts
C and D with respect to activities
conducted under section 28 and section
18(m) of the FDI Act that were
necessitated by the new section 46. The
FDIC finds that it may adopt an effective
date that is less than 30 days after the
date of publication in the Federal
Register pursuant to the Administrative
Procedure Act (5 U.S.C. 553(d)), because
this rule removes restrictions and
regulatory burden. Therefore, the
regulation is effective upon publication.
In addition, section 302 of the Riegle
Community Development and
Regulatory Improvement Act of 19948
states that a final rule imposing new
requirements must take effect on the
first day of a calendar quarter following
its publication. This rule does not
impose new requirements; rather,
depository institutions will be allowed
to commence new activities
immediately with no waiting period
under the final rule. The FDIC finds that
the final rule does not impose new
reporting, disclosure or other
requirements on insured depository
institutions. Instead, this rule relieves
burden and permits banks to engage in
new activities in a more expedited
fashion than was permitted under the
interim rule. Thus, this final rule is
effective immediately upon publication.

V. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501 et seq.), the FDIC may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid Office of Management
and Budget (OMB) control number. No
comments were received explicitly
about PRA issues in response to the
interim final rule. The collection of
information contained in this rule was
submitted to OMB for review and
approval in accordance with the PRA
and has been approved under OMB
control number 3064—0111, which
expires on May 31, 2003. The FDIC
continues to welcome comments about

812 U.S.C. 4802.

any of its collections of information.
Please send comments to: Steven F.
Hanft, Assistant Executive Secretary,
Office of the Executive Secretary,
Federal Deposit Insurance Corporation,
550 17th Street, N.W., Washington, DC.

VI. Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the FDIC
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
The incidences in which insured state
nonmember banks will be required to
file a certification under the rule with
respect to activities under the new
section 46 of the FDI Act will be
infrequent and will not require
significant time to complete.
Furthermore, the final rule streamlines
requirements for insured state
nonmember banks. It simplifies the
requirements that apply when insured
state nonmember banks conduct certain
activities through subsidiaries.
Whenever possible, the final rule
clarifies the expectations of the FDIC
when it requires filings to consent to
activities by insured state banks. The
final rule also will make it easier for
smaller insured state nonmember banks
to locate the rules that apply to their
activities.

VII. Assessment of Impact of Federal
Regulation on Families

The FDIC has determined that this
regulation will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act, 1999
(Pub. L. 105-277, 112 Stat. 2681).

VIII. Congressional Review Act

The OMB has determined that this
final rule is not a ““major rule” within
the meaning of the Congressional
Review Act (5 U.S.C. 801 et seq.). The
FDIC will file the appropriate reports
with Congress and the General
Accounting Office so that this final rule
can be reviewed.

List of Subjects
12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Banks, banking,
Bank deposit insurance, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Part 337

Banks, banking, Reporting and
recordkeeping requirements, Savings
associations, Securities.

12 CFR Part 362

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institutions, Investments,
Reporting and recordkeeping
requirements, Savings associations.

For the reasons set forth above and
under the authority of 12 U.S.C.
1819(a)(Tenth), the interim final rule
amending 12 CFR parts 303 and 362
which was published at 65 FR 15526 on
March 23, 2000 is adopted as a final rule
with changes and 12 CFR parts 303, 362,
and 337 are amended to read as follows:

PART 303—FILING PROCEDURES
AND DELEGATIONS OF AUTHORITY

1. The authority citation for part 303
continues to read as follows:

AuthOI‘ity: 12 U.S.C. 378, 1813, 1815, 1816,
1817, 1818, 1819 (Seventh and Tenth), 1820,
1823, 1828, 1828a, 1831a, 1831e, 18310,
1831p-1, 1831w, 1835a, 1843(1), 3104, 3105,
3108; 3207; 15 U.S.C. 1601-1607.

2. Section 303.120 is revised to read
as follows:

§303.120 Scope.

This subpart sets forth procedures for
complying with notice and application
requirements contained in subpart A of
part 362 of this chapter, governing
insured state banks and their
subsidiaries engaging in activities which
are not permissible for national banks
and their subsidiaries. This subpart sets
forth procedures for complying with
notice and application requirements
contained in subpart B of part 362 of
this chapter, governing certain activities
of insured state nonmember banks, their
subsidiaries, and certain affiliates. This
subpart also sets forth procedures for
filing the notices and applications
described in subpart E of part 362 of this
chapter, governing subsidiaries of
insured state nonmember banks
engaging in financial activities.

3.In §303.122, the first sentence of
paragraph (a) and the first sentence of
paragraph (b) are revised to read as
follows:

§303.122 Processing.

(a) Expedited processing. A notice
filed by an insured state bank seeking to
commence or continue an activity under
§ 362.3(a)(2)(iii)(A)(2), § 362.4(b)(3)(i), or
§ 362.4(b)(5) of this chapter will be
acknowledged in writing by the FDIC
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and will receive expedited processing,
unless the applicant is notified in
writing to the contrary and provided a
basis for that decision. * * *

(b) Standard processing for
applications and notices that have been
removed from expedited processing. For
an application filed by an insured state
bank seeking to commence or continue
an activity under § 362.3(a)(2)(iii)(A)(2),
§362.3(b)(2)(i), § 362.3(b)(2)(ii)(A),
§362.3(b)(2)(i1)(C), § 362.4(b)(1),
§362.4(b)(2), § 362.4(b)(4), § 362.8(b), or
seeking a waiver or modification under
§362.18(e) or § 362.18(g)(3) of this
chapter, or for notices which are not
processed pursuant to the expedited
processing procedures, the FDIC will
provide the insured bank with written
notification of the final action as soon
as the decision is rendered. * * *

4.In §303.141, paragraph (b)(1)(ii) is
revised to read as follows:

§303.141 Filing procedures.

* * * * *

(b) * *x %

(1) * % %

(ii) The amount of the association’s
existing or proposed direct or indirect
investment in the activity as well as
calculations sufficient to indicate
compliance with any specific capital
ratio or investment percentage
limitation detailed in subpart C or D of
part 362 of this chapter;

* * * * *

5.In §303.142, the first sentence of
paragraph (a), the first sentence of
paragraph (b), and the first sentence of
paragraph (c) are revised to read as
follows:

§303.142 Processing.

(a) Expedited processing. A notice
filed by an insured state savings
association seeking to commence or
continue an activity under
§ 362.11(b)(2)(ii) of this chapter will be
acknowledged in writing by the FDIC
and will receive expedited processing,
unless the applicant is notified in
writing to the contrary and provided a
basis for that decision. * * *

(b) Standard processing for
applications and notices that have been
removed from expedited processing. For
an application filed by an insured state
savings association seeking to
commence or continue an activity under
§362.11(a)(2)(ii), § 362.11(b)(2)(i), or
§ 362.12(b)(1) of this chapter or for
notices which are not processed
pursuant to the expedited processing
procedures, the FDIC will provide the
insured state savings association with
written notification of the final action as
soon as the decision is rendered. * * *

(c) Notices of activities in excess of an
amount permissible for a federal savings
association; subsidiary notices. Receipt
of a notice filed by an insured savings
association as required by § 362.11(b)(3)
or § 362.15 of this chapter will be
acknowledged in writing by the
appropriate regional director
(DOS). * * *

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

6. The authority citation for part 337
continues to read as follows:

Authority: 12 U.S.C. 375a(4), 375b, 1816,
1818(a), 1818(b), 1819, 1820(d)(10), 1821(f),
1828(j)(2), 1831, 1831f-1.

§337.4 [Removed and Reserved]

7. Section 337.4 is removed and
reserved.

PART 362—ACTIVITIES OF INSURED
STATE BANKS AND INSURED
SAVINGS ASSOCIATIONS

8. The authority citation for part 362
is revised to read as follows:

Authority: 12 U.S.C. 1816, 1818,
1819(a)(Tenth), 1828(j), 1828(m), 1828a,
1831a, 1831e, 1831w, 1843(1).

9.In § 362.1, paragraph (c) is revised
to read as follows:

8§362.1 Purpose and scope.

* * * * *

(c) A subsidiary of an insured state
bank may not engage in real estate
investment activities that are not
permissible for a subsidiary of a
national bank unless the bank does so
through a subsidiary of which the bank
is a majority owner, is in compliance
with applicable capital standards, and
the FDIC has determined that the
activity poses no significant risk to the
appropriate deposit insurance fund.
This subpart provides standards for
majority-owned subsidiaries of insured
state banks engaging in real estate
investment activities that are not
permissible for a subsidiary of a

national bank.
* * * * *

10. In § 362.2, paragraph (r) is revised
to read as follows:

8§362.2 Definitions.

* * * * *

(r) Subsidiary means any company
that is owned or controlled directly or
indirectly by one or more insured
depository institutions.

* * * * *

11. In § 362.4, paragraphs (b)(5)(ii)

introductory text and (c)(2)(vi) are
revised to read as follows:

§362.4 Subsidiaries of insured State
banks.
* * * * *

(b)* E
(5)* L

(i) Securities activities. Engage in the
public sale, distribution or underwriting
of securities that are not permissible for
a national bank under section 16 of the
Banking Act of 1933 (12 U.S.C. 24
Seventh), provided that the insured
state nonmember bank lawfully
controlled or acquired the subsidiary
and had an approved notice or order
from the FDIC prior to November 12,
1999 and provided that the following
additional conditions are, and continue

to be, met:
* * * * *

(C)* * %
(2)* L

(vi) Has a majority of its board of
directors who are neither directors nor
executive officers of the state-chartered
depository institution;

* * * * *

§362.5 [Amended]

13.In § 362.5, paragraphs (b)(1),
(b)(2), and (b)(3) are removed and
reserved.

14. Section 362.6 is revised to read as
follows:

§362.6 Purpose and scope.

This subpart, along with the notice
and application procedures in subpart G
of part 303 of this chapter apply to
certain banking practices that may have
adverse effects on the safety and
soundness of insured state nonmember
banks. This subpart contains the
required prudential separations between
certain securities underwriting affiliates
and insured state nonmember banks.
The standards only will apply to
affiliates of insured state nonmember
banks that are not controlled by an
entity that is supervised by a federal
banking agency.

15. In § 362.7, paragraphs (a) and (b)
are revised to read as follows:

§362.7 Definitions.

(a) Affiliate has the same meaning
contained in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813).

(b) Activity, company, control, equity
security, insured state nonmember
bank, security and subsidiary have the
same meaning as provided in subpart A
of this part.

16. Section 362.8 is revised to read as
follows:
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§362.8 Restrictions on activities of
insured state nonmember banks affiliated
with certain securities companies.

(a) The FDIC has found that an
unrestricted affiliation between an
insured state nonmember bank and
certain companies may have adverse
effects on the safety and soundness of
insured state nonmember banks.

(b) An insured state nonmember bank
is prohibited from becoming or
remaining affiliated with any securities
underwriting affiliate company that
directly engages in the public sale,
distribution or underwriting of stocks,
bonds, debentures, notes, or other
securities activity, of a type not
permissible for a national bank directly,
unless the company is controlled by an
entity that is supervised by a federal
banking agency or the state nonmember
bank submits an application in
compliance with § 303.121 of this
chapter and the FDIC grants its consent
under the procedure in § 303.122(b) of
this chapter, or the state nonmember
bank and the securities underwriting
affiliate company comply with the
following requirements:

(1) The securities business of the
affiliate is physically separate and
distinct in its operations from the
operations of the bank, provided that
this requirement shall not be construed
to prohibit the bank and its affiliate
from sharing the same facility if the area
where the affiliate conducts retail sales
activity with the public is physically
distinct from the routine deposit taking
area of the bank;

(2) The affiliate conducts business
pursuant to independent policies and
procedures designed to inform
customers and prospective customers of
the affiliate that the affiliate is a separate
organization from the bank and the
state-chartered depository institution is
not responsible for and does not
guarantee the obligations of the affiliate;

(3) The bank adopts policies and
procedures, including appropriate limits
on exposure, to govern its participation
in financing transactions underwritten
by an underwriting affiliate;

(4) The bank does not express an
opinion on the value or the advisability
of the purchase or sale of securities
underwritten or dealt in by an affiliate
unless it notifies the customer that the
entity underwriting, making a market,
distributing or dealing in the securities
is an affiliate of the bank; and

(5) The bank complies with the
investment and transaction limitations
in sections 23A and 23B of the Federal
Reserve Act (12 U.S.C. 371c and 371c—
1) with respect to the affiliate.

17.In § 362.10, paragraph (a) is
revised to read as follows:

§362.10 Definitions.

* * * * *

(a) Affiliate has the same meaning as
provided in subpart B of this part.

* * * * *

18. In § 362.12, paragraphs (b)(2)(i)
and (b)(4) are removed and reserved, the
paragraph (c) heading “Investments and
transaction limits.” is italicized, and
paragraph (b)(1) is amended by adding
a new sentence at the end to read as
follows:

§362.12 Service corporations of insured
State savings associations.
* * * * *

(b) * * *
(1) * * * The activities covered by
this paragraph may include, but are not

limited to, acquiring and retaining
equity securities of a company engaged
in the public sale distribution or
underwriting of securities.

* * * * *

19. Subpart E is revised to read as
follows:

Subpart E—Financial Subsidiaries of
Insured State Nonmember Banks

Sec.

362.16 Purpose and scope.

362.17 Definitions.

362.18 Financial subsidiaries of insured
state nonmember banks.

Subpart E—Financial Subsidiaries of
Insured State Nonmember Banks

§362.16 Purpose and scope.

(a) This subpart, along with the notice
and application procedures in subpart G
of part 303 of this chapter, implements
section 46 of the Federal Deposit
Insurance Act (12 U.S.C. 1831w) and
requires that an insured state
nonmember bank certify certain facts
and file a notice with the FDIC before
the insured state nonmember bank may
control or hold an interest in a financial
subsidiary under section 46(a) of the
Federal Deposit Insurance Act. This
subpart also implements the statutory
Community Reinvestment Act (CRA) (12
U.S.C. 2901 et seq.) requirement set
forth in subsection (4)(1)(2) of the Bank
Holding Company Act (12 U.S.C.
1843(1)(2)), which is applicable to state
nonmember banks that commence new
activities through a financial subsidiary
or directly or indirectly acquire control
of a company engaged in an activity
under section 46(a).

(b) This subpart does not cover
activities conducted other than “as
principal”. For purposes of this subpart,
activities conducted other than “as
principal” are defined as activities
conducted as agent for a customer,

conducted in a brokerage, custodial,
advisory, or administrative capacity, or
conducted as trustee, or in any
substantially similar capacity. For
example, this subpart does not cover
acting solely as agent for the sale of
insurance, securities, real estate, or
travel services; nor does it cover acting
as trustee, providing personal financial
planning advice, or safekeeping
services.

§362.17 Definitions.

For the purposes of this subpart, the
following definitions will apply:

(a) Activity, company, control, insured
depository institution, insured state
bank, insured state nonmember bank
and subsidiary have the same meaning
as provided in subpart A of this part.

(b) Affiliate has the same meaning
provided in subpart B of this part.

(c) Financial subsidiary means any
company that is controlled by one or
more insured depository institutions
other than:

(1) A subsidiary that only engages in
activities that the state nonmember bank
is permitted to engage in directly and
that are conducted on the same terms
and conditions that govern the conduct
of the activities by the state nonmember
bank; or

(2) A subsidiary that the state
nonmember bank is specifically
authorized to control by the express
terms of a federal statute (other than
section 46(a) of the Federal Deposit
Insurance Act (12 U.S.C. 1831w)), and
not by implication or interpretation,
such as the Bank Service Company Act
(12 U.S.C. 1861 et seq.).

(d) Tangible equity and Tier 2 capital
have the same meaning as set forth in
part 325 of this chapter.

(e) Well-managed means:

(1) Unless otherwise determined in
writing by the appropriate federal
banking agency, the institution has
received a composite rating of 1 or 2
under the Uniform Financial
Institutions Rating System (or an
equivalent rating under an equivalent
rating system) in connection with the
most recent state or federal examination
or subsequent review of the depository
institution and at least a rating of 2 for
management, if such a rating is given; or

(2) In the case of any depository
institution that has not been examined
by its appropriate federal banking
agency, the existence and use of
managerial resources that the
appropriate federal banking agency
determines are satisfactory.

§362.18 Financial subsidiaries of insured
state nonmember banks.

(a) “As principal” activities. An
insured state nonmember bank may not
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obtain control of or hold an interest in
a financial subsidiary that engages in
activities as principal or commence any
such new activity pursuant to section
46(a) of the Federal Deposit Insurance
Act (12 U.S.C. 1831w) unless the
insured state nonmember bank files a
notice containing the information
required in § 303.121(b) of this chapter
and certifies that:

(1) The insured state nonmember
bank is well-managed;

(2) The insured state nonmember
bank and all of its insured depository
institution affiliates are well-capitalized
as defined in the appropriate capital
regulation and guidance of each
institution’s primary federal regulator;
and

(3) The insured state nonmember
bank will deduct the aggregate amount
of its outstanding equity investment,
including retained earnings, in all
financial subsidiaries that engage in
activities as principal pursuant to
section 46(a) of the Federal Deposit
Insurance Act (12 U.S.C. 1831w), from
the bank’s total assets and tangible
equity and deduct such investment from
its total risk-based capital (this
deduction shall be made equally from
Tier 1 and Tier 2 capital).

(b) Community Reinvestment Act
(CRA). An insured state nonmember
bank may not commence any new
activity subject to section 46(a) of the
Federal Deposit Insurance Act (12
U.S.C. 1831w) or directly or indirectly
acquire control of a company engaged in
any such activity pursuant to
§362.18(a)(1), if the bank or any of its
insured depository institution affiliates
received a CRA rating of less than
“satisfactory record of meeting
community credit needs” in its most
recent CRA examination.

(c) Other requirements. An insured
state nonmember bank controlling or
holding an interest in a financial
subsidiary under section 46(a) of the
Federal Deposit Insurance Act (12
U.S.C. 1831w) must meet and continue
to meet the requirements set forth in
paragraph (a) of this section as long as
the insured state nonmember bank
holds the financial subsidiary and:

(1) Disclose and continue to disclose
the capital separation required in
paragraph (a)(3) in any published
financial statements;

(2) Comply and continue to comply
with sections 23A and 23B of the
Federal Reserve Act (12 U.S.C. 371c and
371c—1) as if the subsidiary were a
financial subsidiary of a national bank;
and

(3) Comply and continue to comply
with the financial and operational
standards provided by section 5136A(d)

of the Revised Statutes of the United
States (12 U.S.C. 24A(d)), unless
otherwise determined by the FDIC.

(d) Securities underwriting. If the
financial subsidiary of the insured state
nonmember bank will engage in the
public sale, distribution or underwriting
of stocks, bonds, debentures, notes, or
other securities activity of a type
permissible for a national bank only
through a financial subsidiary, then the
state nonmember bank and the financial
subsidiary also must comply and
continue to comply with the following
additional requirements:

(1) The securities business of the
financial subsidiary must be physically
separate and distinct in its operations
from the operations of the bank,
provided that this requirement shall not
be construed to prohibit the bank and its
financial subsidiary from sharing the
same facility if the area where the
financial subsidiary conducts securities
business with the public is physically
distinct from the routine deposit taking
area of the bank;

(2) The financial subsidiary must
conduct its securities business pursuant
to independent policies and procedures
designed to inform customers and
prospective customers of the financial
subsidiary that the financial subsidiary
is a separate organization from the
insured state nonmember bank and that
the insured state nonmember bank is
not responsible for and does not
guarantee the obligations of the
financial subsidiary;

(3) The bank must adopt policies and
procedures, including appropriate limits
on exposure, to govern its participation
in financing transactions underwritten
by its financial subsidiary; and

(4) The bank must not express an
opinion on the value or the advisability
of the purchase or sale of securities
underwritten or dealt in by its financial
subsidiary unless the bank notifies the
customer that the entity underwriting,
making a market, distributing or dealing
in the securities is a financial subsidiary
of the bank.

(e) Applications for exceptions to
certain requirements. Any insured state
nonmember bank that is unable to
comply with the well-managed
requirement of § 362.18(a)(1) and (c)(1),
any state nonmember bank that has
appropriate reasons for not meeting the
financial and operational standards
applicable to a financial subsidiary of a
national bank conducting the same
activities as provided in § 362.18(c)(3)
or any state nonmember bank and its
financial subsidiary subject to the
securities underwriting activities
requirements in § 362.18(d) that is
unable to meet such requirements may

submit an application in compliance
with § 303.121 of this chapter to seek a
waiver or modification of such
requirements under the procedure in

§ 303.122(b) of this chapter. The FDIC
may impose additional prudential
safeguards as are necessary as a
condition of its consent.

(f) Failure to meet requirements. (1)
Notification by FDIC. The FDIC will
notify the insured state nonmember
bank in writing and identify the areas of
noncompliance, if:

(i) The FDIC finds that an insured
state nonmember bank or any of its
insured depository institution affiliates
is not in compliance with the CRA
requirement of § 362.18(b) at the time
any new activity is commenced or
control of the financial subsidiary is
acquired;

(i) The FDIC finds that the facts to
which an insured state nonmember
bank certified under § 362.18(a) are not
accurate in whole or in part; or

(iii) The FDIC finds that the insured
state nonmember bank or any of its
insured depository institution affiliates
or the financial subsidiary fails to meet
or continue to comply with the
requirements of § 362.18(c) and (d), if
applicable, and the FDIC has not
granted an exception under the
procedures set forth in § 362.18(e) and
in § 303.122(b) of this chapter.

(2) Notification by state nonmember
bank. An insured state nonmember bank
that controls or holds an interest in a
financial subsidiary must promptly
notify the FDIC if the bank becomes
aware that any depository institution
affiliate of the bank has ceased to be
well-capitalized.

(3) Subsequent action by FDIC. The
FDIC may take any appropriate action or
impose any limitations, including
requiring that the insured state
nonmember bank to divest control of
any such financial subsidiary, on the
conduct or activities of the insured state
nonmember bank or any financial